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but which in fact contains a narcotic drug, cammot be
convicted of being in possessiom of the drug, Lord
Parker expressed disagreement with this view and agreed
instead with the dissenting juﬂ:lcu in Beaver,

In;,,v.[l%l&h.l-.m.ﬁa,tbdt-
fendamt was comvicted of possessing & drug fowmd in a
roonatahouuvh.rochlmliving The trial judge
had instructed the jury that it was necessary for the
prosecution to show that the defemdamt lived in the
room and "had a common interest in it so that she con~
trolled all the things that were in it of amy signifi-
cance,” The conviction was quashed by the Court of
Criminal Appeal, which held that the jury should have
been directed to decide whather the defendant knew of
the drug and if so whether she had possessiomn oxr con-
trol of {t,

In the case of Dalas, [1967] Crim, L, Rev, 125, the
defendant appealed from a comvictiom for possession of
carmabis and the impositiom of a three-year sentence,
He claimed a belief that the substance he possessed was
an Indian culinary herb rather thsm a dangerous drug,
The Court of Criminal Appeal accepted the idea that for
the sentence to have & rational foundation thers must
be convincing evidence that the defendant imew he was
carrying canmabis rather than curry powder, The court
concluded, however, that the evidence fully justified
the trial judge’s rejection of the defendant’s explana-
tion of innocence and also justified the impositiom of
the severe sentencs,

The House of Lords comsidered for the first time the
type of knowledge required for comviction of the statu-
tory offense of drug possessiom in Warner v, Me
Police Commissiomer, [1963] 2 All E.R, R, 356 (H,L.).
that case, the defemdsat's van was stopped by police. nd
two parcels were found, one containing bottles of per-
fume and the other containing 20,000 asphetamine sulphate
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tablets. The defendant claimed that he sold pexrfume

as a sideline and that he believed both packages, which
had been left for him at a cafe, contained perfume, The
jury was instructed that the defendamt was guilty if he
had control of t:hoboxﬂuchintacc l:mod

?.
g
g

Re
Onappoaltochbunnofmdo,thuomul twe
points on which the five justices could agree: (1) that
as per Lord Parker's dictum in Lockyex, a persen-does
not possess somsthing which is slipped into his control
entirely withowt his knowledge, and (2) the lppoal
in Wazpex should be dismissed, As to the msmtal ele-
ment necessary to convict a man of possession, in-
dividwal justices took diverse q»pmchu

g

Loxd Guest felt that the prosecution must show that
the accused had knowledge that he possessed the package
or bottle which contained the drugs, to this
view, a person showa to be im possession of a package
will be deemed to also possess its contemts. 7/

mmwmo’mmcapmm-
sesses the comtents of a comtainer whem ha is knowingly
hmmlofmmchcuem&mhm

hehdehemty,mMIdoform,to
dhmchomtnu.y

1/ [1968] 2 All E.R, at 3“-85.
y Ido’ at 375.
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On the other hand, Lord Pearce and Loxrd Wilberforce:
both thoughtthat a persom could not be said to de In
possession of the contents of a package 1f he was en-
tirely unaware of those comtents, These two justices

tha contemts; w. tho dofuhnt should bo auonnd
to assert in his defemse thet he had no imowledge of,
or was genuinely mistaksn as to, ths actual conteats or
their 1illicit nature, and received them imnoceatly, and
that he had no reasemable oppertwmity since acquiring
the package to acquaint himeelf with its conteats., 9/

Finally, Loxd Reid took the view that the statute

9/ 1d,, at 388-90, 393-%. Lord Pearce further stated
that "the term 'possession’ is satisfied by a knowl-
edge only of the existence of the thing itself and
not its qualities, and that ignorance or mistake as
to its qualities is not an excuse,” 1d., at 388.
The Introduction of th:l.c somewhat netayhgﬂ.cal dis~
tinction between "kind" and “qualities
subject of criticism by commentators, Seo e.8e
D, Miers, The Mental Element In Drug Offences, 20
Nor,. IroLoQo 370 380 (1969), A, m. Dﬂgm
Drugc--l’mm!.on, The -New Law Journal, September
28, 1972, at 844, 845. However, it ahwld be noted
thnt Lord Pearce felt the question of whether a
difference in qualities amoumts to a differemce in
kind “is & matter for s jury who would probably da-
cide it semsibly in favour of the gemuinely innoceat
but against the guilty.” [1968] 2 All E,R, at 388, -

10/ 1d., at 367.
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suggested that: "In a case like this Parlianent, 1if
consulted, might think it right to transfer the onus of
proof so that an accused would have to prove that he
neither knew nor had any ressom to suspéct that he had
the prohibited drug in his possessiom, . o o' 11/ Llorxd
Peares put. forth a similar swggestisn, 12/ - -

With the emceptiom of Loxd Guest, the justices ex-
pmmmmtmmntmuthjuﬂgim
bychuulmthﬂbmdofwun.gl Nevertheless,
Lords Reid, Pesrce, snd Wilberforce believed that the de-
fendmt's story regarding lack of knowledge was so pre-
postercus that no ressomsble jury could have acquitted
him, and that therefore no injustice had besa done, 14/

From the forsgoing discussion, it is evident that a
_majority of ths court, consisting of Lords Reid, Pearce,
and Wilberforce, believed that there was a substantial
knowledge requirement for conviction of pessession of a

11/ 14,, at 367,

12/ "It would, I think, be an improvement of a diffi-
cult position 1if Parlismeat were to emact that when
a person has owmexship or physical possession of
drugpheshnubcguutymlmh-pmuona
balance of the probabilities that he was unaware
of their nature or had reasonsble excuse for their
possession, . o " Id., at 390,

1d., at 370, 375, 391, 395.

k&

Id., at 370, 391, 395. See Sectica 4, Criminal

Appeal Act of 1966, lLoxd Morris took the view that
although the jury instruction was faulty, the ad- -
mitted facts brought the defendant within his defi-
nition of possession, thersby justifying dismissal -
of the appeal, [1968] 2 All E.R. at 375, ’

- 20 -
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dangerous drug, The inference that possession of a
package meant possession of its conteants could be re-
butted by the dafendamt if he raised substamtial doubt
that be knew the mu,thhmldhdmoich.rby

Ir.L.Q. 370, "389-90 (1963). The nja:lcy vi.u in Wepner,
then, was the interpretation at the time of
thorme-mﬂctunhlm. o

The cases which wers decided after Wapmer mﬁm
the existence of a swhbstmntizl inowledge
for comviction of possession. In R, v. Mexxiott, [1971]
1 All E,R, 595 (C.A.), the defemdant possessed a puh:lfa

- with seme traces of cammabis om the blade. On

from the defemdmt's comviction, th-Cau:totAppulhll.d'
that, in order to estadlish mlawful posssssiom of cammabis,
the prosecution had to show that the defemdsat knew or

had resson to know that a foreign substance was on the -
‘knife, The court noted that nothing said in Waxnex ne-
gated the necessity foxr such proof of knewledgs, The
convictimmm

Ing‘v._lmllﬂol(!rh.L.hv.m the de-
fendamt bhad 8 bottle-ia his possession which contained
his stomach pilils along with some amphetamines, the
latter being a prohibited drug. He defemded om the
ground that the smphetanines had beem prescribed for
hinwifc,udthtnhcmthnputb-hhubotﬂo_
by mistake; consequently, bs claimed, he had no lmowl-~ -
edge that the smphetamines were there, The trial jwigs
directed that if the defendant imowingly posseseed the
bottle he alse possessed the contemts, and the jury rve-
turned & guilty verdiet, The Court of Appeal sustained
the appeal, stating that ths jury direetion wes wromg
because the circumstances were comparsble to those whers
adtugmtlindhhnm'ommqu
his knewledge,
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{1970} Crim, L. Rev, 277, the
fpou-ut- f casmebis. The

In . m-,
— mo o

defendent was
facts adduweed at
a

sevexral

jmmwuummywmbu
in regaxd to the mental clement required for comvictisem

boum
m

More inpertaat for the preseat case,

~ °
”wm _mm_Muw MMm mwmmmm
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[1969] 1 All E.R. at 349,
1d., at 358, 360, 361,

Bk ki

The Miswee of Drwgs Act of 1971 attempted to
clarify the law pertainimg to posesssiom of dm~-

under which the respendent was comvicted, was re-
pealed, Sectiem 28(3)(b) of the new Act specifi-
cally provided that-a-defendant shall be acquitted
of variows drug offemses, including possession:

(1) if he proves that bha meither believed
nor - suspeeted nor had ressen to suspect that
the substamee or product in question wes a
contreolled Jrug; or :

(comt®d)
.23 - ) f
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We conclude that the statute wader which the respend-
ent was convicted comtained a sufficient knowledge re-
quiremsat to ensurs that persons wheee possession wes

oD = O Shan - - &5 6D TP NP = @ WP 4N D

' (11) if he proves thet he belisved the swb-

Paxl. Deb;, H,C, (5th ser,) 617-18 (1970). This
view igneres the fact that thers was a
knowledge requiremsat before one could even be said
to be in “possession” of a drug. To say that pes~

session is an "absolute” offemse begs the questiom.

pointed out by Lord Pearce in Sweet v.

[1969]) 1 All E.R, 347, 358 (H.L.), the term
"absolute” may deseribe "an offsmee to which the -
normal assumption of mems res does not apply, but
in which the actual werds of the offence (withewt
any additional implicstion of mems res) may well
import some degres of imowledge, €e8e, the word

(cont!d)

S
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entirely immocent would not be cemvicted, In this re-
spect, cases such as Irving, Marriott, Smith, and

Carpenter establish that persoms asserting plausible de-
fenses based on lack of imowledge were not cemvicted,

mmmu,hmwumm
%‘ Delsg, whees the defonsss ddvasiesd wers
,tbcmluuimdthcuﬂctiou

It 1s true that soms of the formulations of the
nuwmhmm:mmmm

It has been suggested that this may be dwe, in part, to

judicial overrssction to ths fsar that juries would

~ abuse a liberal formmlation of the knewledge requiremeat
and be too eager to allow drug peddlers to escape for .

lack of proof of knewledge. D, Miers, Ths Mantal Element

Su:hnco-—-myeathogg,g_uuin [1967] Criwm. L. -
Rev, 125, This fear way have besm misplaced; however,
we do not belisve that the Damgerous Drugs Act of 1965
created an offense which pctllttud the conviction of
persons whose pououi.a- was innoesmt and readily ex-
phiﬂlbl‘. )

Conviction for possessiomn of canmabis resin uader
the Damgerous Drugs Act of 1965 required that the de-
fendant have had knowledge that he pessessed am illicit
substance which proved to be cammabis resin. A persem
vho was entirely unamare that he possessed amy i{llicit
substance would net have been comvicted undexr the
. Dangexous Drugs Act of 1965, The respemdest’s plea of
guilty to the chearge of possession of camnabis resin
under the Dangerous Drugs Act of 1965 is a comvictiom

- -

‘possession’ as in Warper's cass,” We believe
that the cases, not the Parliamentary Debates,
are the most accurate source of informatiom as to
the state of English law at the time of the re-
spondent’s convietiom,

e 2% -
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Lol T 1
WWﬂumwwmmwhwmmeMmmmwm
& m_umwumm“u“mMm*mmamw
B il m,mwxw?
i Eimﬁ%
.mmm u“Ma mﬁmmmmwmmmu.mm
i Fm;_ mmmr 4l
mﬂuMmmuu mgﬁmmmm.mMW
H m_mmmmwm,m.*wmwmmwm
fE M.mmzm.wmmﬂmm

British statute,

proocsed
} ing the question of
been esteblished by the respend-

to fully litigate all possible

ingtend to taks a calculated risk
chezge,

i

.u.uww

N8, 377 7,24 971, 976 (7 Cir.,

;

» vacated and remsmded

gif

os other grewnds 377 F,24 975

18/ A copy of this letter is appended to the respend-

ent's setion to terminate dated March 24, 1972,

-26-
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(7 cu. 1967) Gissmerio v. Ewrpey, 311 F.24 283, 287
(3 cir, 1962); Matcey of Gutiexres, Interim Desision

2234 (BIA 1973). Altheugh counsel indicated at oral .
srgument that a challsage to the British cemvictiem was
being contesplated, we have ressived ne informatise thes
M.mmmmwm
ofaulw,pp.“-‘)o

Mhmlu(a)(”) dess not include cammabis
resin, Cmolhwmmumbym

Accotdmeobr.m thcﬂmthrugtm
of fntoxicating dreg wiich are prepared in India frem
the plant Csopnsbis sative (L.), snd which serve as :
standaxds against which preparxatioms produced im other

commenly found in the resin, Althowgk it is gemerxally
believed that the plat's active agents are fowad solely
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in the resin, thers is insufficiemt evidence to suppert
this hypothesis. It is possible that other parts of the
female and ntale plaats mey contain active substamces.

The gist of Dr, Grinspoon's testimeny is that, as
used ia the Upited States, the tewm “maribusna® refers
cnly to a prepavatize cwipesshbis to Indimm b aad
¢ to Indism chexges (e heshigh) (Trameeript
of hearing, p. 37). Waile this arpment -hes sems
tecimical appesl, ws ars net persusded by it,

The term “werihuens® is net defined in the Act, nec
is the legislative history emplicit as to the mesming
to be given to the tera, In the shesmece of explicit
legislative guidsnce, we must strive to interprat the
Act in a memmer consistemt with ths comgressional pur~
po“. - :

- The provisions for the exclusiom and depoxtation of
perasons convicted of pessession of marihusme wers pert
o!amommmdulvithmwmof :
drug abuse, S. Rep, Mo. 1651, 86th Cong,, 2d Sess.,

U.3, Code Cong. & Ad, News 3134-33 (1960), In other
statutes having the seme objective, Comgress has treated
the term “msrihwess" as includimg camnabis resin,

21 U.8.C, -802(15); Act of Augest 16, 1954, ch, 736,

68A Stat, 5653 Aet of July 18, 1956, ch, 629, $106,

70 Stat, 570; see 8 v. Piercefield, 437

F.24 1188 (5 Cir, 1971), cert, demied, 403 U.S. 933
(1971); United States v, Cepslis, 426 F.2d 134 (9 Cir,
1970), cert, demied, 404 U.S. 846 (1971). In the
abmofqmmhulm-cduumcn-
ttary,m-haunotmadinmmmm
resin and maribwana uader the Immigration end Natismality
Act. . A :

(canmabis resin) is mevely a refined form of merihmams,
Upited States v. Piepcefisld, supra; see United States
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v.ggj*.-upn. It would be illogical to comatrue
the term 'maribwema” under sectiom 212(a) (23) as in-
cluding the caumabis leaves (possibly mixed with stems
and seeds) which comtain iatoxicating cammabis resin,
mmmmmwum:amma.

favering the alim, . CL. ve Bagbex, 253
{.Z,g‘;ﬂ. 5350 (9 Cir. 1958), cert. demisd, 337 U©.5, 920

was
convicted of tratficking im, The record of comvictiom
yveferred only te a 'narcotic drug” under Califoraia

1u,mw-wmwmuu*w

con

the grownd for deportatiom under section 241(a)(11),
we held that the factual uncertaiaty as to what drug
was involved had to be resolved against the Servics,

the party bearing the burdes of proving deportability.

(2)(23)? Ve have resolved this lepsl isswe apainet the

respendent. | |
Cownsel has cited Matter of Opsy, A30 310 271 (u
. September 23, 1971), an eblished decision by an imml~
~.mm3w.muucuzwnm: »

within the mesaing of ssetion 212(s)(23) of the Act, The
Service took sa appeal from that deeisiom, but the appeal
was later withdwawm, Such withirawal, howsver, does not

- 29 =
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indicate Service acquissence to that decisiom, Cf,
___qg_g_m Interia Decisiom 2131 (BIA 1972),
aff'd on other grounds Cabygo-Floxes v. INS, 477 ¥,2d
108 (9 cir, 1973). Our decisioms are binding precedemt
on the ismigration jwiges, rether then vice vewss.

8 C.F.R. 3.1(s). The shust smewer te cownssd's use of
gray 1is thtnwﬁﬁmmm.ddulb
tod.ptitsmhghtbmtcm..

w.mmwmucmmpmocmn-
spendent amd others in a similar situatiom under the
tion laws, who have committed omly cne marilmane
viohtteafotwh:lchaﬁumhpud Reverthaless,
argusents for a chamgs in the law must be addressed to
the legislative, rather tham :lnmin. bramch of
pmt.

v. mmm.usm

Ve have comcluded that the respemdent’s motice to
defer our decision mwet be demied, Ve have alse cam-
elwmmwuwmmu-...

19/ Ve have slso comsidersd the mw
subnitted in behalf of the t by the
Amexicen Civil Liberties Union. A large pertioa
oftmwum“wmhg

' the cemstitutiomality of seetism 212(a)(23).

mmmmmamnuuamm

brief have beem dealt with adequately in the couxse
ofmmﬂndnthmm

-30-
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241(a) (2) of the Aet, sand that he is statutorily in-
eligible for adjustamt of status uader section 245 of
the Aet. The respondent is mot eligible for amy reliaf
from depertation smespt velwmatacy departure, which has

m,mmumuudmm
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Re: Attached from Mr. Gary Craden of St. Louis,
Missouri. Would appreciate your comment. Thank
you.

Respectfully referred to

Chief, Congressional Liaison
: Immigration and Naturalization Service
i Department of Justice

.....................................................................................

&
0
B
[=}
3]
8
=]
-
=
(@}

for such consideration as the communication

herewith submitted may warrant, and for a report

thereon, in duplicate to accompany return of

inclosure.

By direction of

QPO 181811
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‘ I have your latter sddvesesd to the Atvesnuy Genersl
regardting i Lemmsn, as it sencowns & dupowtatisn metter.

As you ate swave, the Deawi of Tmuigwetisn Appesals
dimissed Mr. Lownen's appesl and guinted hin 60 daye fyvem
the date of that desisdes iu vhish te depawt velunterily fyem
the United Stetes. Newswer, eu Sepbmbarx &, 1974, a patitim
te review Mrx, m‘.m*mwum

CC: CO 243,129-C

CC: Commissioner's Reading File

ENF :HB :me
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. GARNER E. SHRIVER

471 DIaTcT, Kansas
S
Room 2200 .
Ravsuan Houss Orrict Bun.DNG

LESTER ROSEN

T T U NG + |
RN S

o .. R E - MCABER:
. - “'I‘fﬂmﬁ ON APPROPRIATIONS

" SUBCOMMITTERS:
Lamon—HEALTH, EDUCATION, AND WELFARK

+ Congress of the United States P
Pouse of Repregentatives
lashington, B.E. 20515
August 31, 1974

This. is to acknowledge and thank you
for your recent letter regarding the deportation
matter of John Lennon. :

As you know, the decision to provide
for the deportation of John Lennon was made by
the Immigration and Naturalization Service and
not by any Members of Congress.

I received a similar inquiry about a
month ago and at that time I contacted the Com-
missioner of Immigration and Naturalization Service.

" Please find enclosed a copy of the response I

received which I believe you will find informative.

With kind fcgards, I am
Sincerely,
j% : ;-
/02'1 pm,yz JA’W“V

Garner E. Shriver
Member of Congress -

GES:clf

Enclosure

T

e 9



3 UNITED STATES DEPARTMENT OF JUSTics .

St e . IMMIG™ T AND NATURALIZATION SERVICE - FaRASE ADORYS ALY TO
’ i . WABHINGTON, D.C, 203835 . :
OFFICE OF THE COMMISSIONER v . . .
_ A e, e AND WEFLR TO TINS PILE WO,
A A
CO 703, 659

- Deaxr Mrx, Shriver:

1 have your letter of July 29, 1974, with enclosed correspondence
from regarding the deportation matter of John
Liennon.

, Mr. Lennon entered the United States as a visitor in August 1971
and was authorized to remain until February 29, 1972. Asa result of
his failure to honor that departure date, he was informed that he was
expected to depart by March 15, 1972, axnd that failure to comply would
result in the institution of deportation proceedings.

Upon his failure to depart, a deportation hearing was held and the
immigration judge found that Mz. Lennon was deportable in that he had .
remained in the United States for longer time than permitted.‘ The immi=- 1
gration judge granted Mr. Leznnon 60 days in which to depart voluntarily
from the United States in lieu of deportation. He appealed the immigra=
tion judge's decision to the Board of Immigration Appeals,

_ On July 10, 1974, the Board of Immigration Appeals dismissed
Mr. Lennon's appeal and granted him 60 days from the date of that
decision in which to depart voluntarily from the United States.

Mr. Lennon is guaranteed and indeed has received the same constitus
tional rights of "due process' and fequal protection under the law" as would
any other alien or citizen of this countzy, and you may be assured that he
received a fair and impartial deportation hearing.

-

Ll

Thank you for your interest in this matter.

Sincerely, o : i

yu SO UBIN |

L. F. Chapmajy, Jz.

‘ Commissioner
Honorable Garner E. Shriver
House of Representatives
Washington, D.C. 20515 L
e '
Enclosure ' VA
N ’
YN
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L umumr ,

Respectfully referred to:
INS
A
OFFICE OF LEGISLATIVE
‘ - - ,PT—QUUTE—T‘@—-\’
l TPRAMIC BT [
Because of the desire of .this owj&% 74 ;R":;}‘f
responsive to all inquirLes and communicapions, ‘?‘w
your consideration of the_attached is.:- "
" requested. Your findi ik J
: duplicate form, along with retRﬁ)U—‘;.he v TZa
. \..'l.'
4 enclosure, will be appreciated‘MM\G o
o . p‘/ ....................... USS. .......................
R S . - _"&—-“.":i‘:__t—‘ e ET G e s .:.-..:---- e =T e
Form $#2
e
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CINS

{ = for such- cmident;ion as the m&n&c&-
- _tion mwith 8ubmitted my uam

" ‘_*‘Pieasn raply directly to’ the ‘cotistitoen

oo =a forwara a auplica

.AP_,‘.,. .
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o '.,‘. - ' September 11, 19TU"5_H77 196 §\

T Alnited Blates Bemate

(b)(6)

Respectfully referred to
INS
e
: for such consideration as the communica-
1 tion herewith submitted may warrant.
Please reply directly to the constituent
. and forward a duplicate report to this
office with the original correspondence.
-  -g By direct of
dowd /1 [t
. U.5. 6 /

L | 1243
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INS

196 ‘f

tion herewith subattted may 7 warzent. ‘

" - ji’leau reply directly to the cousz;,weut

. and forward a duplic te" veport to thia

'."_'oifice with the ozig:l.gg
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7 JEMNCY RANDOLPH. W, YA,

. BT MARD M, RCNNEDY, MASS.

A

CLAIBONNE PELL, R

ers
. @ATLORS NELSOM, WIS, ¢ [ ) ;’
WALTER ¥ MOND\LI‘ MINN. J. GLENN Rat : Rl i : - ‘:
P THOMAS ¥ £ AGLETON, MO ROEEHY T, STA v -*'v' v, \ ,‘t;’-:l{ea 51“{05 e {e
ALAN CHANLTON, CALW, . It . -
HARGLL K. MUSHES, JOWA 5 i
WILLIAM D. HATHAWAY, MAINK > - COMMITTEE ON
ST '. ;*  LABOR AND PUBLIC WELPARE
LS ST
: TN WASHINGTON, D.C. 20510
W

(10 243+ /-2f—

SYEWARY K. MCLLUNE, STAFF DIRCCTOR
. ROBERT &, NAGLE, SEMERAL COVRSEL

SEP 13 1974

Immigration and Na: uralization Sarvice
425 1 St. N.W. : :
Washington, D. ‘C.

ENCLOSURE FROM:

" RE:

I am forwardlnq the attached for yonr
- consideration., I would appreciate receiving. :
any information you have available that will . !
~ enable me to be responsive to my. ‘constituent's
Cinquiry. -

_ Please return the encloscd correspondence
with:your report. - _ -

Thank you for your time and effort. .
‘ ) B

Sificerely,

 ‘Reply to:
SEJATOR HARRISON -A. WILLIAMS JR.

352 Richard Russell Building
Washington, D.C. 20510
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CO 243.129-C

-y
v 30 104

matter of Mr. John lLesmem,

For your iafosmatien, a petitien te review Mx. Lemmon's
'swder wes filed en Septasber 6, 1974 in the
United Stabes Cowrt of Appenls in Naw York. Ths petition for
roview stayes Mr. Lammen's dapertation yeniing determimation
of the petitism by thet Couwrt.

Your views on this matter are appreciated.
Sinserely,

T\ s
"/ Ak, ?'"'.’g e B U

s James F. Greams
Daputy Conmiseisnex

CC: Commissiomer's Rsading File

ENF:HB:me

\'@ '

Y} ”T,7
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